Strategic Human Rights Litigation

Sarajevo, 18-19 November 2015
Presentation by Jelle Klaas
Human rights lawyer, Dutch Public Interest Litigation
Projectcoordinator

2
www.pilpnjcm.nl

Contents:
1. Something about myself and PILP
2. What is Strategic Litigation? Definitions.
3. Public Interest
4. Selecting a case
5. Selecting a lawyer
6. Strategy
7. Goal and impact
8. Risks
9. After the litigation
10. Critique
11. Some (historic) examples of Strategic Litigation

3
www.pilpnjcm.nl

Something about myself:
- Lawyer since 2004,
- Social economic human rights, anti-discrimination,
criminal law,
- High profile cases and the ECSR case,
- Member of the Dutch section of the ICJ
- Boardmember of Clara Wichmann Proefprocessenfonds,
- Project coordinator of PILP

PILP: Public Interest Litigation Project
-

Pilot to test strategic litigation
Human Rights in the Netherlands
NGO’s, legal scholars and lawyers
Cases and files
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What is strategic litigation? Definitions
Taking or defending legal proceedings in a court or tribunal where the
primary aim is not to promote the interests of a particular person or
organization who might be a formal party to the case but to obtain a
judgement which promotes or protects the human rights of a wider
group of people. (Interights)
Strategic litigation refers primarily to the use of litigation in a
tactical manner, most notably in seeking to address significant
and/or systematic violations of human rights. The aim is to
produce an outcome that goes beyond the individual claimant
and case to enhance human rights protection for other people
affected by similar human rights violations. (A4ID)

Strategic human rights litigation seeks to use the authority of the law to
advocate for social change on behalve of individuals whose voices are
otherwise not heard. (OSF-JI)
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Public Interest
The job of litigating is to empower others.(Carvalho and Baker)
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Minorities/marginalised groups and ‘the general public’
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Selecting a case

Monitoring,
identifying,
risks,
costs,
chances for advocacy,
etc

Our cases are selected and developed through a long and careful process. The thematic issues
with which the Justice Initiative engages result from a consultation that identifies areas where
there is a need for further civil society involvement. Detailed research identifies countries
where a particular problem is most acute, and Justice Initiative lawyers then work on the
ground to find the best NGOs and lawyers to work with, and identify the strongest cases to
develop. New cases are then subjected to rigorous peer review in order to ensure that they can
withstand prolonged litigation and are presented as persuasively as possible.(OSF-JI)

Searching for the perfect client, but:
Strategic litigation for human rights involves ' an element of
moral imperative...we cannot simply commit to do just what is
'profitable' in terms of impact.' (Interights)
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Selecting a lawyer:
Different kind of lawyers/law-firms, lawyers with:
- non-profit public interest organizations,
- large firm pro bono programs,
- plaintiff-side law firms,
- and law school clinics.

Using a clearinghouse: www.pilnet.org
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the effective use of litigation requires a strategic analysis of the
forces that shape its outcome, including organizational capacity, the
likelihood of success on the merits, the challenges of enforcement,
and the possible political responses. This strategic analysis should
be informed by two considerations. The first relates to how lawyers
can maximize the political impact of litigation. Litigation typically
works best when it is strategically embedded in broader political
campaigns that help define litigation goals and enforce legal
mandates. The second consideration involves which lawyers are
most capable of bringing litigation in different circumstances.
A key lesson from law and social change research is the
importance of situating litigation within broader
political campaigns-of using it as means to an end,
rather than an end in itself. Unlike early models of
public interest litigation in which lawyers looked for
test cases that could establish important principles, this
approach explores multiple strategies from the outset,
including not just lawsuits but also policy, organizing,
and media initiatives.(Cummings and Rhode)
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Significantly, a careful crafted remedial strategy, involving not only redress for the
individual applicant, but requests for general measures to prevent such violations in the
future (for example, introducing or amending relevant legislation or policies, regulating
media activity, or increasing oversight of the medical profession), can be the difference
between a "normal" case and one which influences systemic change.(Susie Talbot)
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Different strategies:
Different PILP strategies:
I. Is (on of the) claiment(s) or one of the lawyers,
II. Supports the case, as a broker or coordinator. Bringing together the involved
parties.
III. Sends Amicus, opinion or expert letters
IV. Helps the lawyer/NGO with training and/or advice

In the majority of cases, the Justice Initiative acts as co-counsel with local lawyers, assisting in the
development of the legal arguments and the collation of supporting evidence through the domestic legal
process, and then preparing an application to the relevant regional or international human rights
tribunal. Sometimes the role is that of amicus curiae, or friend of the court, through which the Justice
Initiative is able to raise particular questions of international human rights law. Sometimes, as advisor to
counsel it is possible to assist lawyers behind the scenes, or to instigate litigation. (OSF)
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Goal and impact

The case may create change either through the success of the
action and its impact on the law, policy or practice, or by
publicly exposing injustice, raising awareness and generating
broader change. (A4ID)
Objectives apart from winning can be critical, such as making a public
record, raising awareness, or imposing sufficient costs and delays that will
force defendants to adopt more socially responsible practices. (Cummings
and Rhode).

IMPACT:
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Risks
Losing the case, individual client vs public interest, schisms,
court costs, unsympathetic cases
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After the litigation
Advocacy, training,
mobilising, lobby,
training and
evaluation

Litigation and advocacy often continue well beyond the final decision of a Court. The Justice
Initiative acts to ensure that the judgments that we achieve are fully implemented. This
involves promoting the decision within the affected community, monitoring the situation on
the ground to establish whether changes have been made, engaging in advocacy to clear
political blockages to reform, and where necessary challenging the failure to implement by
re-litigating the issue. (OSF-JI)

15
www.pilpnjcm.nl

Critique
The first is that litigation cannot itself reform social institutions. The second related
concern is that over-reliance on courts diverts efforts from potentially more productive
political strategies and disempowers the groups that lawyers are seeking to assist. The
result is too much law and too little justice.(Cummings and Rhode)

scholars have raised concerns about what Orly Lobel calls "legal cooptation"-the tendency of
legal strategies to dissipate activism and limit a movement's transformative potential.
(Cummings and Rhode)
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Brown vs Board of Education
Saro Wiwa
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Climate case

CEC vs NL

